Legal ethics is important for the daily work of attorneys; yet, it hardly receives enough attention in the training of lawyers. This article seeks to show how legal ethics matters and which consequences seemingly small ethics violations can have for attorneys. One key aspect of the client-attorney relationship is the trust which is placed in the attorney by the client. Both Germany and Lithuania prohibit that attorneys represent both parties in a legal dispute, a prohibition which can be surprisingly far-reaching. In this article the authors, both of whom are practicing attorneys, look at the differences and similarities between the legal frameworks in Lithuania and Germany as well as the impact the globalization and
INTRODUCTION
standards not only of one national law, but they must be able to work and provide legal services for foreign clients. Probably every lawyer in this global society at least occasionally needs to contact colleagues from other countries and be able to advise his client or represent his interests in matters related to foreign law. Having in mind these sorts of challenging issues for today's lawyers, it appears necessary to investigate how questions of professional ethics are regulated in this context of globalization.
-Ethics as moral philosophy [...] also include[s] discourse on professional conduct and professional codes, often in the space between morality and the particular profession at issues, such as, for example, legal ethics.‖ 2 Therefore we will have to keep both neighboring aspects in mind -morality as well as professional rules of conduct. In fact, ethics matters more to lawyers than they (who are often more versed in the practical discipline of law than the more arcane disciplines of ethics or morality) might often acknowledge. In fact, -[t]he ethical dimension is present, whether implicitly or explicitly, in every decision to follow, break, determine, interpret or re-interpret the law. The question of what is the function of law is not only part of every decision of how to apply it, but it is part of the individual's ethical task for which no general or abstract answers can be provided in a meaningful way.‖ 3 What can be said in any case is that, as attorneys, it is our ethical task [...] to maintain personal responsibility and care for every engagement with legal problems. This responsibility does not preclude or in any way denigrate the use of legal forms. On the contrary, the legal forms are the tools and language of the lawyer and the judge. But the lawyer and the judge are no more simply the instruments of the socio-legal structure than an actor is merely the instrument of an abstracted character. It is not simply the case that professional ethics is a very broad issue, this article focuses on only one particular problem, albeit one which provides a challenge to attorneys in virtually all jurisdictions, namely, the question of the misconduct of an attorney in relation to a client.
The discussion has to be seen against the backdrop of the fact that both countries are represented in the IBA (International Bar Association) 6 and the CCBE (The Council of Bar and Law Societies of Europe) 7 , which have International Codes of Conduct, and which might lead to a certain degree of convergence in both states, and that similar regulations should be applied in both countries.
We will provide some general observations regarding the two legal systems, and introduce basic legal acts and regulations concerning the principles of legal ethics. In a second step, we will compare the understanding of what constitutes attorney misconduct in Lithuania and Germany. The third part will include a discussion of possible consequences for attorneys. In this context we will look not only at the law from a theoretical perspective but will also include some empirical aspects before concluding with a discussion of the question whether a form of 4 Ibid.: 311. 5 Edita Gruodytė is an advocate in Lithuania, Stefan Kirchner an advocate in Germany 6 Lithuania is represented in the IBA since the year 1992 by the Lithuanian Bar Association; Germany is represented in the IBA by the Bundesrechtsanwaltskammer (BRAK) and the Deutscher Anwaltsverein (DAV). 7 The Lithuanian Bar became a full member from 1994; Germany is represented in the IBA by the Bundesrechtsanwaltskammer (BRAK) and the Deutscher Anwaltsverein (DAV).
GENERAL REMARKS
Professional ethics is very important in the daily practice of attorneys and regulated by legal acts in both countries. Generally speaking, there are similarities (such as the existence of special institutions which have been created for the purpose of solving lawyers' ethical questions, the Attorney Courts in Germany and the Courts of Honour in Lithuania, the requirement for attorneys to have a professional insurance, the deeper meaning and role of the attorney profession in the context of the overall judicial system, sanctions for ethical infringements, etc.)
but there are also a number of differences. Probably the greatest difference is the possibility of a criminal liability in addition to a professional liability which is foreseen under German Criminal Law for the betrayal of a client by an attorney in case of a conflict of interest.
Mistakes can happen in every profession, yet, in some professions a simple mistake will have graver consequences than in others. This is particularly true for our profession. A missed deadline in court proceedings can mean the difference between a functioning company and bankruptcy; an overlooked precedent can have most serious repercussions for the private lives of our clients. It is therefore necessary to avoid mistakes and to be prepared for those cases in which, despite all preparations, all safety measures and controls, the work of an attorney does in fact damage a client. While not all damages can be compensated in kind, at least some degree of financial compensation ought to be possible. Therefore, every attorney in Germany and Lithuania is required to have insurance which will cover such mistakes -in Germany up to a sum of at least 250,000 € per case, 8 in Lithuania a minimum of 28,962 € per case. 9 This requirement is so strict that when applying for a license to practice law, any lawyer who wishes to become a Rechtsanwalt, an attorney who is allowed to practice independently, under German law, has to have a contract with an insurance company for that type of Berufshaftpflichtversicherung before he or she is admitted to the bar. 10 The same rule also exists under especially if they are done repeatedly, there is the possibility even to lose one's license. In Germany, the revocation of the license to practice law will require serious misconduct and although it is theoretically possible that insufficient services amount to serious misconduct, such cases will rather lead to claims for the insufficient performance of the legal consulting contract between the client and the attorney, including claims for compensation to be paid by the attorney for errors in the work of the attorney. In Lithuania tort claims for legal malpractice are also possible but not as popular as in Germany. This goes so far that there are a number of attorneys in Germany who specialize in legal malpractice cases, essentially making a living off the mistakes of their colleagues. In fact, an attorney who gets a new case in which another attorney has already been involved in the past is well advised to both question the motives of the client for the requested change of attorneys as well as the work of his or her predecessor.
One more difference among two countries is that in Germany the bar can revoke a law license; for example, if a Rechtsanwalt has fallen into debt, 15 even in the case of small debts 16 and already before insolvency. 17 In case an attorney does not have sufficient funds anymore, it is assumed that there is an inherent risk of unethical behavior, which will be prevented by revoking the law license in case of poverty, regardless of whether or not the attorney in question has actually committed any errors or has been found guilty of any form of wrongdoing. The reason behind this rather harsh approach lies in the second aspect of the German understanding of the legal profession: the Rechtsanwalt is not merely a commercial actor and a law firm is not merely a commercial business. Rather, the attorney is considered to be a -unabhängiges Organ der Rechtspflege‖, an independent organ 12 Bundesrechtsanwaltsordnung, supra note 8: § 14. 13 Ibid.: § 2, section 1. 14 21 The attorney will be paid by the court, but only at the minimum legal rate depending on the material value of the case, notwithstanding the actual workload incurred by the attorney. In fact, German attorneys are almost never allowed to provide legal services free of charge and also the no win-no pay approach is only possible in a very limited number of cases-nor will it be necessary because of the combination of state funded legal aid payments and the obligation on the part of attorneys to take such cases. In Lithuania, the law on the bar does not require the provision of legal services free of charge, but foresees such an opportunity for the attorney and also emphasizes that the advocate's activities are not economic-commercial. 22 Lithuania has a special law 23 which provides conditions and a system of state aid for the persons in order to enable them to adequately assert their violated or disputed rights and the interests. Like in Germany, in Lithuania such lawyers are either provided some money from state but the sums in question are fairly small when compared with commercial clients and the bureaucratic effort involved is too high to make this profitable, so usually at least in Lithuania it is not popular for big commercial law firms to provide such help. In Germany, offering completely free legal services, that is, pro bono in the classical sense of the term, used to be forbidden until recently and is still limited today. 24 Only a recent legislative change allows for providing free legal services, both by attorneys and others, although nonattorneys require the supervision by an attorney or another lawyer who is qualified to work as a judge, unless they consult only a limited group, such as relatives or countries. In Germany already for several years advertisements for legal services are allowed, albeit they are, while not forbidden anymore, still looked down upon by more conservative members of the legal establishment. Still, it is rather the form of advertising which is restricted than advertisements by law firms as such. 26 In the past, the only way a law firm could advertise was, for instance, to announce the hiring of a new attorney with a small advertisement in the local newspaper or -still popular among older lawyers -to announce office holidays (and, more importantly, a week or two later the end of the office holidays) in local newspapers, essentially telling potential clients that the firm exists and is open for business. In a certain sense, this attitude still informs the law in Germany: advertisements have to be purely informative, i.e. provide the information that legal services are provided.
Advertisements may not be aimed at getting a particular case or client (which is why the use of Google AdWords is forbidden 27 since it targets particular internet users instead of the general public, although in practice it is a common method of advertising among German attorneys), nor may they go beyond being merely informative (e.g. is a logo of a law firm forbidden which shows a charging bull, 
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LEGAL PROVISIONS
In both countries the ethics of the profession of attorney are not merely ethics but they are legally codified. In Germany, the key rules can be found in § 43a IV of All three categories are directly related to a form of misconduct in relation to a client but the first category is probably the most complicated and causes most problems in practice. We will therefore limit our research to this category.
In Lithuania, there are two kinds of restrictions on attorneys' activities-ones based on -blood‖ and ones grounded on the activity itself. An advocate is not allowed to act as a representative or defense counsel in legal proceedings initiated against his parents (including adoptive parents), spouse (partner), children (including adopted children), brothers and sisters or where any of those persons the attorney is involved with are employed as judges or pre-trial investigation officers (restrictions based on blood).
Restrictions based on prior legal services mean that an advocate is not allowed to be representative or a defense counsel of the adverse party in the same proceedings, or to act as an advocate in proceedings in which he or she has participated as a judge, an arbiter, a prosecutor, a pre-trial investigation officer or which is directly concerned with the relation between an attorney and his or her client or clients, headlined -Parteiverrat‖, which literally means -party betrayal‖.
According to this norm, criminal liability arises to an attorney or other legal consultant in cases in which he serves both parties to a legal dispute through counsel or action.
In Germany, the prevention of conflict of interests is therefore not only a matter of legal ethics or professional rules, but the matter is considered so serious as to require a separate rule in the criminal code. § 356 StGB not only protects the clients in an individual case but also the trust between clients and advocates in general, and thereby is deemed to serve the justice system as a whole.
Notwithstanding the differences in both countries, the violations derive from basic duties and obligations of lawyers. Rechtsanwalt outside his/her field of professional duties which represents an unlawful act or an act likely to incur a fine shall be considered a breach of duty subject to sanctions by the Lawyers' Disciplinary Court if, in the circumstances of the individual case, it is particularly likely to undermine the respect and trust of persons seeking access to justice in a way that is significant for a Rechtsanwalt's professional practice‖. 47 Again, the respect referred to here is necessary for the proper functioning of the justice system.
UNDERSTANDING CONFLICT OF INTERESTS
The aim of this prohibition is to protect the trust of a client in a chosen advocate and a legal certainty, that the data revealed by the client will not be used against his/her interests. Loyalty to a client means that an advocate is acting in the framework defined by law, observing established professional legal practices and standards that he or she is acting fairly and reasonably, in the best interest of a client. The principle of the loyalty owed by the attorney to the client is closely related to the confidentiality principle which is equally important for the practice of law because usually a client will reveal information to his or her attorney which is not known to third persons, information which is not (and is not meant to be) freely In a key case, the advocate M. M., provided legal services for his client and the financial situation of his client and his property interests and possibilities were known to the attorney. There was no agreement between parties as to the final price for the legal services. The advocate asked his client to pay a certain amount of money and his client did not agree. The attorney then terminated the contract for the provision of legal services and brought a claim against his client in court.
When the case was still pending in court, the advocate, while implementing temporal protection means (arrest of goods for a certain amount), went to a bailiff asking to transfer to him his client's arrested goods and later when the director of his client was appointed as the person responsible for holding arrested goods, the advocate refused to return the goods in question. 52 The Court of Honour established a conflict of interest because there was no final decision regarding their dispute and taking almost all the goods from the market, disturbing the activity of the store and not returning the goods to the director, discredited the name of the advocate and devalued the honor of an advocate in the client's eyes. He acted against his client in such a manner that the clients' activity was inconvenienced, causing a conflict of interests.
BETRAYAL OF THE PARTY
Given the function of attorneys in the service of justice, it becomes a bit clearer why mere errors do not give rise to the same level of sanctions in Germany as they do in Lithuania. We will therefore focus our investigation on the -betrayal‖ of the client by the attorney as the most severe form of a conflict of interest. This focus appears even more justified when one considers that the betrayal of one's party by an attorney is not merely an issue for the Anwaltsgerichte, the attorney courts, essentially the German equivalent of the honour courts in Lithuania, but also for the regular courts, because allowing this form of a conflict to happen is not only considered a violation of ethical rules but is actually a crime under the German Criminal Code.
INTRODUCTION
The key norm in the Strafgesetzbuch (StGB), the German Criminal Code concerning the relation between an attorney and his or her client or clients, apart from other norms which are applicable more generally, is the aforementioned § 356 defendant in even closer contact to other criminals. Because the punishment has to be proportionate to the guilt of the perpetrator, fines are therefore often preferred over short term prison sentences of less than half a year. Thus, the fact that § 356
StGB requires a jail term in any case and also allows specifically for short terms is remarkable. If party A has been betrayed with the consent of party B to the detriment of party A, the punishment for the attorney (or other legal consultant) is increased to a minimum of one year. 
MENS REA
The mens rea required is intent: the attorney has to know that he or she is serving two clients with conflicting interests.
ACTUS REUS
While the question of mens rea is easy to answer, the question of actus reus is more complex: Betrayal of a party means that the attorney serves more than one party to a legal case in the same legal matter. 57 The term party is to be understood StGB are not just the parties to a lawsuit; in fact, a party within the meaning of this norm is everybody who has a -material legal interest‖ 58 in the outcome of the case, 59 regardless of whether he or she (or a legal person) is a party to the dispute in the procedural sense of the term. 60 Similar to the situation in Lithuania, the -same‖ legal matter 61 does not require that the attorney acted in one and the same proceedings for both parties.
Rather, the issues need to be so closely related as to form the same case. 62 The sameness of the legal matter therefore refers to the facts of the case. A few small cases might illustrate this further. An attorney might not represent somebody who has caused a traffic accident and in subsequent criminal proceedings the victim with regard to a tort claim against the driver. 63 In the field of divorce law, § 356 StGB often surprises clients in cases in which both husband and wife wish to get a consensual divorce: German law requires both husband and wife to be represented by an attorney in the divorce proceedings. Even in cases in which both parties are in full agreement concerning the divorce and its consequences (custody over children, financial compensation etc.), both husband and wife need their own lawyer and cannot choose to have the same attorney. 64 In criminal cases, several defendants who are accused of having committed a crime together are all required to have a separate attorney 65 -a rule which is also found in the code on criminal procedure. 66 The idea behind this rule is to prevent an attorney from -sacrificing‖ one client in order to allow the other one to get away unpunished. It is, though, permitted that the attorneys who represent such defendants cooperate in creating a joint defensive strategy. 67 In some instances, these lines are still blurred. The Appeals Court in the district of Koblenz once even decided that an attorney who The conflict of interest has to exist at the time of the crime 72 and the attorney must have worked for both parties. 73 Both aspects show a fundamental difference from the law in Lithuania, which is significantly more restrictive of the work of attorneys. There are cases, though, in which German law, too, prohibits an attorney from acting for one client if he or she has already acted for the other party at an earlier date. In this context, Chinese walls become particularly relevant because the matter is considered to have been entrusted not just to one attorney but to the law firm as a whole. 74 Not only does the trust between client and attorney not end with the (procedural) end of the matter in question, 75 an attorney is also barred under § 356 StGB from representing the interests of party A against party B which arise out of a contract between both parties which the attorney had drafted on behalf of party B at an earlier point in time. But such a choice of sanctions could also mean that the Lithuanian bar is forced to punish lawyers by applying the strictest sanction. In order to address those issues it is useful to review the practices in both countries. 78 Ibid. 79 Ibid., pp. 2405 et seq. 80 Law on the Bar of the Republic of Lithuania, supra note 11: Article 53.
In the practice of the Court of the Honor, the last sanction-invalidation of the decision-is usually provided in the cases when the violation is very serious, or there are several violations and an advocate does not act correctly after the procedure is initiated. For example, the Court of the Honor applied such a penalty to the advocate Č. K, because he made several agreements with several different clients obliging him to provide various legal services. From one client he took 1500
litas, but made none of the promised legal actions. He signed legal services agreements with two other clients but the advocate did not take necessary actions in court, did not provide the required documents and because of that the court's special decision (decision in absentia) was admitted against the interests of the client and later the court denied the right of appeal. From the third client the advocate took 8000 litas and also failed to take any action. The advocate did not provide the agreed-upon services to the clients and also avoided returning the taken money which could be evaluated as fraud in the opinion of the court of honor.
In addition, the advocate, after having been asked in writing by the Lithuanian bar to provide an explanation regarding the aforementioned facts, did not provide them till the requested date. By this the advocate also violated the ethical norms of the ethical code regulating relations with the bar institutions.
83
In the next case, advocate L.R. took 10 000 litas from the client for agreed upon services, but because of personal reasons did not provide the agreed services.
The advocate did not return the paid money and she was punished for the third time by the Court of Honor-this time the sanction consisted in the invalidation of the decision.
84
After analyzing the practices of the Court of Honor, the conclusion can be drawn that the most serious sanction is applied only if the violation has been serious; or, if it has been a repeated offense and unethical behavior demonstrated towards the bar. In cases in which the last condition is absent, usually the bar will not apply the most serious sanction. For example, in the case of the advocate T. U. the advocate's behavior was considered for the fourth time by the court, and the last time for the omission of the term to provide an appeal complaint to the court, and the advocate even did not try to renew the missed term. The court could not provide the sanction for this behavior because the term of six months was missed.
But the advocate also did not write an additional complaint for the same client, which he had promised to submit.
85
The other three sanctions are more often used for punishment of unethical In another case, the advocate, A. J., was punished with the same sanction for the following violations: he agreed to prepare and serve an appeal complaint and also to prepare a new complaint. Because of the shortcomings of the appeal complaint it was not accepted by the court. Another established fact in this case was that the same advocate made a peace agreement in a civil case for compensation of damages regarding previous professional activities and in the peace contract the advocate was obliged to pay 5000 litas by the agreed upon time; but it was not even partially fulfilled until the proceedings in the Court of the Honor. Also, the advocate did not reply to the written requests from the bar to provide explanations.
87
In the third case, a public reprimand was provided for the advocate A. M.
because she was obliged to provide a complaint using a private indictment procedure, but the court three times refused to accept the complaint because it was not in accordance with the requirements of criminal procedure code. In the opinion of the court of first instance, the complaint was baseless and there was no evidence 85 Ibid.: 7 et seq. 86 Ibid.: 11. 87 Ibid.: 10.
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provided that the advocate explained to her client the consequences of the complaint. While acting as a professional and signing the legal services contract she had created baseless expectations on the part of the client and an unrealistic hope to win the case and to get some material benefit, and because of those reasons the court of the first instance concluded that by her actions the advocate partially took on risk, which was evaluated equally and awarded 500 litas (to return the partially obtained fee) and 220.80 litas in court expenses in favor of the client. The advocate did not implement the court decision benevolently.
88
In Germany the attorney court or Anwaltsgericht can impose a warning, a caution, a fine of up to twenty-five thousand euro, a ban on acting as representative and counsel in certain fields of law for a period of between one and five years or the exclusion from the legal profession.
It is evident that the two first sanctions and the last one are analogous in their nature to the legal situation in Lithuania, only the wording is a bit different.
With regard to the remaining sanctions, the German attorney courts have somewhat more restrictive sanctions at their disposal, such as a financial penalty and the restriction of activity which Lithuania does not have.
As can be seen, there are similarities but also notable differences between
German and Lithuanian law. German law is stricter because of the existence of criminal law rules, yet from the perspective of the attorney, the risk to lose his or her license is equal in both jurisdictions. The existing differences are somewhat marginal in that the maximum punishment for attorneys is the same in both states:
the license to practice law can be revoked altogether, thereby depriving an attorney of all means to earn his or her livelihood. In any jurisdiction, the prohibition to work in one's profession, for which many years of training were necessary, is a severe punishment. Although the betrayal of a party carries the risk of a prison term under German law, it is the risk of losing the license to practice law which serves as the greatest deterrent to violations of the client's trust in the loyalty of the attorney. In fact, one could argue that this punishment is so severe that it inevitably raises questions of proportionality. A store clerk who attacks a customer might serve some time in jail but is not legally prevented from working as a store clerk again (although he or she might find it difficult to find a job again). A truck driver who runs a red light might lose his or her driving license and will have to renew it before being able to work again. But an attorney who is found guilty of misconduct will have essentially forfeited his or her lifetime's work for one instance of misconduct.
The only way to justify such strict measures is by keeping in mind that it is not the individual client who is protected here but the judicial system as such. The it is necessary that the courts have this tool at their disposal for the sake of preventing abuses and protecting the judicial process as a whole. It should, though, be preserved for only the most severe cases. This in turn requires the judicial process to work in any case as there is of course also an inherent risk of invalid complaints (e.g. by former clients who were dissatisfied with the outcome of their case etc.) which have to be sorted out by the relevant authorities lest they cause undue damage to attorneys who have been accused unjustly. Indeed, German criminal law requires even more: already when considering whether to accept a case, there must be a mechanism in place which prevents that-for example, the Hamburg office of a law firm must know whether the Munich office of the same firm has already accepted the other side of a legal dispute as a party. While large firms will usually have the technological infrastructure in place to prevent conflicts of interest and one-lawyer firms will not have this problem, in particular medium sized law firms with several offices are challenged to comply with the law. In essence, also small and medium sized law firms with just a few lawyers and offices will not only have to provide the same quality of service as big firms in order to remain competitive, they will also have to ensure that their internal organization is sufficient to comply with the requirements of the criminal code. The emergence of an industry of external companies which consult law firms on issues of organization and compliance with regulations which apply to law firms is witness to the complexities modern law firms are faced with. For some time to come, bridging this gap will remain a challenge for smaller law firms which want to compete beyond their region of origin.
THE EFFECTS OF GLOBALIZATION ON THE ETHICS OF THE LEGAL
PROFESSION
CONCLUSIONS
We have seen a number of differences but also many similarities between the relevant laws in Lithuania and Germany. The main difference between both sets of domestic rules, though, is the code-oriented approach under Lithuanian law as opposed to a more general approach under German law. The latter is somewhat untypical for Germany, which is traditionally perceived to be a nation of codes. The recourse to general rules in combination with reliance on precedents, despite the absence of a clear doctrine of precedent in German law (at least one which could be ISSN 2029-0454 VOLUME 4, NUMBER 2 2011 48 compared to the Common law principle of stare decisis), makes it somewhat harder for attorneys to know which conduct is allowed and which conduct is forbidden. As has already been the case with the development of the law on advertising by law firms, the details of the client-attorney relationship will be left for the courts to decide. It places a certain burden on the shoulders of German attorneys in that they have an obligation to research the existing case law before taking actions (or refraining from an action, which might be called for), which raises issues of concern with regard to the loyalty owed to the client, while the Lithuanian approach, making reference to specific laws, allows for more legal certainty since the laws can simply be changed as necessary. It is perfectly conceivable for the Lithuanian parliament to adopt rules on the establishment of, for example, Chinese Walls. Under the German system, it is left to the courts to develop more precise rules based on general laws.
Both approaches seem to fit well to the current needs of the legal communities in the respective country. While Lithuania is still a young EU member state with an economy which is still in the process of getting closer to the larger EU states, which in turn leads to responding tasks for many lawyers working in Lithuania, clear rules are necessary. This is even more so since the comparatively small size of the population and the resulting small number of cases also means that there are, in absolute terms, fewer opportunities for the courts to actually shape the law through their jurisprudence. For the time being, a clear regulation of what is permitted and which conduct is not allowed is in the interest of attorneys in Lithuania, who gain legal certainty; however, it is also in the interest of their clients and the justice system in general. German bar associations, attorney courts and criminal courts, on the other hand, have had more than half a century to develop the law, not to mention a far larger number of attorneys, which translates into a larger body of case law.
Both countries appear to be well-equipped for the contemporary and nearterm challenges of the globalization and Europeanization of legal ethics. Regarding the Europeanization of legal ethics, Germany might be somewhat slower to respond to new demands of EU law than Lithuania's code-based approach, since the courts will have to have an opportunity to respond. But, the general nature of the existing norms also means that Germany is less likely to run afoul of future EU legislation in this area as long as the existing norms can be interpreted in a manner which would bring them into conformity with EU law.
When it comes to the globalization of legal ethics, both states appear to comply with the existing requirements regarding the attorney's loyalty towards the client. Future developments in this field are more likely to affect Germany first, not
